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COUNTERSTATEMENT op the case 

j 

This is an appeal from the dismissal of a writ of habeas 
corpus filed on behalf of appellant in the United States! 
District Court for the District of Columbia. 

Appellant is an alien, a citizen and a native of China. 
He arrived in New York, N. Y., on April 21,1946, as a mem-| 
ber of the crew of the S. S. Silver Walnut. He entered 
the United States as a seaman for a stay of not longer; 
than 29 days. Appellant did not return to his ship, but 
remained in the United States. 

I 

Appellant was taken into eustody by the Immigration 
and Naturalization Service on or about October 14, 1947,| 
under a warrant of arrest issued on October 13, 1947, Hej 
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was granted hearings on December 11, 1947, and on Jan¬ 
uary 29, 1948. Subsequently, be was ordered deported on 
the charge that be was subject to deportation under the pro¬ 
visions of Section 14 of the Immigration Act of May 26, 
1924 (8 U. S. C. 214) and the regulations 8 Code Fed. Reg. 
120.37. An appeal from the order of deportation was dis¬ 
missed by the Board of Immigration Appeals on June 4, 
1948. The Attorney General ordered appellant’s depor¬ 
tation. A petition for habeas corpus, alleging that the 
order under which the appellant was held was illegal be¬ 
cause of the failure of the Immigration authorities to com¬ 
ply with the Administrative Procedure Act, was filed. The 
petition was dismissed, and this appeal followed. 

STATUTES INVOLVED 

Section 16, Act of February 5, 1917, 39 Stat. 885, as 
amended, 8 U.S.C. (1946). 

Section 152. Physical and mental examination of alien 
passengers; regulations. 

. . . The inspection, other than the physical and 
mental examination, of aliens, including those seeking 
admission or readmission to or the privilege of passing 
through or residing in the United States, and the exami¬ 
nation of aliens arrested within the United States un¬ 
der this section, shall be conducted by immigrant in¬ 
spectors, except as hereinafter provided in regard to 
boards of special inquiry. All aliens arriving at ports 
of the United States shall be examined by at least two 
immigrant inspectors at the discretion of the Attorney 
General and under such regulations as he may pre¬ 
scribe. ... Said inspectors shall have power to 
administer oaths and to take and consider evidence 
touching the right of any alien to enter, reenter, pass 
through, or reside in the United States, and, where 
such action may be necessary, to make a written rec¬ 
ord of such evidence; and any person to whom such an 
oath has been administered, under the provisions of 
this chapter, who shall knowingly or willfully give 
false evidence or swear to any false statement in any 
way affecting or in relation to the right of any alien to 
admission, or readmission to, or to pass through, or 
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.. . _ . i 

to reside in the United States shall be deemed guilty 
of perjury and be punished as provided by section 231 
of Title 18. All aliens coming to the United States 
shall be required to state under oath the purposes for 
which they come, the length of time they intend to 
remain in the United States, whether or not they intend 
to abide in the United States permanently and become 
citizens thereof, and such other items of information 
regarding themselves as will aid the immigration offi4 
cials in determining whether they belong to any of the 
excluded classes enumerated in section 136 of this 
title. . . . Every alien who may not appear to the 
examining immigrant inspector at the port of arrival 
to be clearly and beyond a doubt entitled to land shall 
be detained for examination in relation thereto by a 
board of special inquiry. In the event of rejection by 
the board of special inquiry, in all cases where an appeal 
to the Attorney General is permitted by this chapter, 
the alien shall be so informed and shall have the right 
to be represented by counsel or other adviser on such 
appeal. 

Section 19, Act of February 5, 1917, 39 Stat. 889, asj 
amended 8 U.S.C. (1946). 

Section 155. Deportation of undesirable aliens generally. 

' 

(a) At any time within five years after entry, anyj 
alien who at the time of entry was a member of one or 
more of the classes excluded by law; any alien who' 
shall have entered or who shall be found in the United 
States in violation of this chapter, or in violation of any 
other law of the United States; ... or who enters 
without inspection shall, upon the warrant of the At-! 
tomey General be taken into custody and deported.! 
. . . Any person who shall be arrested under the pro¬ 
visions of tins section, on the ground that he has entered j 
or been found in the United States in violation of any! 
other law thereof which imposes on such person thej 
burden of proving his right to enter or remain, and who j 
shall fail to establish the existence of the right claimed, j 
shall be deported to the place specified in such other j 
law. In every case where any person is ordered de -1 
ported from the United States, under the provisions | 
of this chapter, or of any law or treaty, the decision of i 
the Attorney General shall be final. 

I 

I 

i 

i 

I 

i 

i 


I 

i 

i 


4 


Section 3, Act of May 26,1924, 43 Stat. 154, as amended, 
8 U. S. C. (1946). 

Section 203. Immigrant defined. 

When used in this chapter the term “immigrant” 
means any alien departing from any place outside the 
United States destined for the United States, except 
... (5) a bona fide alien seaman serving as such on 
a vessel arriving at a port of the United States and 
seeking to enter temporarily the United States solely 
in the pursuit of his calling as a seaman. 

Section 14, Act of May 26,1924, 43 Stat. 165, 8 U. S. C. 

Section 214. Deportation; procedure. 

Any alien who at any time after entering the United 
States is found to have been at the time of entry not 
entitled under this chapter to enter the United States, 
or to have remained therein for a longer time than 
permitted under this chapter or regulations made 
thereunder, shall be taken into custody and deported in 
the same manner as provided for in sections 155 and 
156 of this title. 

Section 120.37, 8 Code Fed. Eeg. 

Section 120.37. Arrest and deportation of seamen; 
procedure, (a) An alien temporarily admitted as a 
bona fide seaman pursuant to section 3 (5) of the Immi¬ 
gration Act of 1924 for the time and under the con¬ 
ditions stated in Sec. 120.21 of this part shall be deemed 
to have remained in the United States for a longer 
time than permitted by the terms of his admission or 
to have failed to maintain the status under which he 
was admitted if: 

i 

(1) He is found in the United States after the expira¬ 
tion of the time for which he was temporarily admitted 
or the expiration of any authorized extension of such 
period; or 

(2) He engages in or seeks employment ashore for 
hire; or 

(4) He engages or seeks to engage, for profit, in any 
business not connected with his calling as a seaman; or 

(6) He violates or is found to have violated in any 
way the terms and conditions under which he was ad- 
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mitted, as prescribed by the regulations in force and 
effect at the time of his admission. 

SUMMARY OF ARGUMENT 

I 

The Administrative Procedure Act has no application 
to deportation proceedings under the Immigration.. Stat¬ 
utes. If it be assumed that a deportation hearing is a hear¬ 
ing which is required by the Immigration Statutes and for 
that reason within the meaning of Section 5 of the Adminis¬ 
trative Procedure Act, then the applicable provisions of 
Sections 7, 8 and 11 would also apply. Section 7(a) con¬ 
tains the very important exception that nothing in the 
Administrative Procedure Act shall be deemed to super¬ 
sede proceedings before officers or boards specially pro¬ 
vided for by statute. The Immigration Statute, Section 16 
of the Act of 1917, specifically designates immigrant in¬ 
spectors to conduct any hearings which are held under the 
Immigration Act. 

n 

Section 16 of the Immigration Act of 1917 is a section of 
general application. It applies to deportation proceedings 
as well as to exclusion proceedings. Therefore, the trial 
court’s ruling was not, as appellant contends, based upon 
an erroneous interpretation of that section. 

m 

Section 5 of the Administrative Procedure Act, by its 
express terms, applies only to cases of adjudication which 
are required by statute to be determined on the record after 
an opportunity for agency hearing. Sections 7 and 8 of the 
Act apply only to cases or adjudications which are gov¬ 
erned by Section 5 of the Act. In cases where a hearing, 
although not required by a statute, is held as a matter of 
due process or agency policy, Sections 5, 7 and 8 of the Ad¬ 
ministrative Procedure Act do not apply. Section 11 of the 
Administrative Procedure Act applies only to proceedings 
conducted pursuant to Sections 7 and 8 of that Act. If 
Sections 7 and 8 are not applicable to deportation proceed¬ 
ings, then Section 11 does not apply to these proceedings. 
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ARGUMENT 

I 

Proceedings Under the Immigration Statutes are Specifically 
Excepted from the Provisions of the Administrative Proce¬ 
dure Act by Section 7 (a) of that Act 

The District Court held that proceedings or hearings 
under the immigration statute were hearings before officers 
specially provided for and designated pursuant to statute. 
Therefore, deportation proceedings come within the excep¬ 
tion of subsection (a) of section 7 of the Administrative 
Procedure Act. This exception is as follows: 

. . . nothing in this chapter shall be deemed to 

supersede the conduct of specified classes of proceed¬ 
ings in whole or part by or before boards or other offi¬ 
cers specially provided for by or designated pursuant 
to statute. 1 

It is submitted that this decision should be affirmed. The 
basic immigration statute, section 16 of the Immigration 
Act of 1917 (8 U. S. C. 152) provides in part: 

. . . That the inspection, other than the physical 
and mental examination, of aliens, including those seek¬ 
ing admission or readmission to or the privilege of 
passing through or residing in the United States, and 
the examination of aliens arrested within the United 
States under this Act, shall be conducted by immigrant 
inspectors, except as hereinafter provided in regard 
to boards of special inquiry. All aliens arriving at 
ports of the United States shall be examined by at 
least two immigrant inspectors at the discretion of the 
Attorney General and under such regulations as he 
may prescribe. Immigrant inspectors are hereby au¬ 
thorized and empowered to board and search for aliens 
any vessel, railway car, or any other conveyance, or 
vehicle in which they believe aliens are being brought 
into the United States. Said inspectors shall have 
power to administer oaths and to take and consider evi¬ 
dence touching the right of any alien to enter, reenter, 
pass through, or reside in the United States, and, where 
such action may be necessary, to make a written record 


x Act of June 11, 1946, 60 Stat. 241, 5 U. S. C. Section 106(a). 
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of such evidence; . . . (39 Stat. 885-887) (Emphasis i 
added) 

i 

It is plain from the wording of the statute itself that the 
examination and hearing granted aliens arrested under the i 
Immigration Act shall, by virtue of the express provisions 
of the Immigration Act, be conducted by immigrant in- j 
spectors. Therefore, the proceeding is one before officers j 
specially provided for by statute, and accordingly within j 
the exception of Section 7(a) of the Administrative Pro¬ 
cedure Act. 

This statute applies not only to exclusion cases in which j 
aliens are seeking to enter the United States, but also to j 
expulsion cases which involve a violation of the immigration 
laws. 2 

The fact that the immigrant inspector presiding at a hear- j 
ing is not completely divorced from investigation and en- j 
forcement functions does not render the hearing unfair or! 
disqualify him from hearing the case. 8 

Immigrant inspectors are thus specifically designated by j 
statute to conduct whatever hearings may be held in de¬ 
portation matters. This authorization was confirmed and | 
not repealed by the Administrative Procedure Act. There 
is nothing expressly contained in the Administrative Pro- j 
cedure Act which purports to repeal the provision of Section I 
16 of the Immigration Act of 1917. Repeal by implication 
may not he inferred in the absence of compelling evidence j 
that Congress so intended. 4 

There is no evidence that Congress so intended. On the! 
contrary Section 7(a) expressly preserves the authority 
of the immigrant inspectors to preside at deportation pro¬ 
ceedings. 

This construction of Section 7(a) accords with the general! 
policy of the Administrative Procedure Act. The object of j 

2 Laufakis v. United States , 81 F. 2d 966 (C. C. A. 3rd 1936); 
Graham v. United States , 99 F. 2d 746 (C. C. A. 9th 1936). 

3 In re Giacobbi 32 F. Supp. 508, Affirmed 111 F. 2d 297; Palmer 
v. Ultimo, 69 F. 2d 1 (C. C. A. 7th 1934), Cert, denied 293 U. S. 570. 

4 U. S . Alkali Assoc, v. United States , 325 U. S. 196, 209 (1945); j 
United States v. Jackson, 302 U. S. 628, 631 (1938); United States j 
v. Borden Co., 308 U. S. 188, 198-199 (1939). 

i 

i 
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the Act was to regulate procedures developed by the adminis¬ 
trative agency in the exercise of their discretionary au¬ 
thority. The sponsors of the Act specifically disclaimed any 
intention to disturb procedures s expressly prescribed by 
Congress. The following colloquy concerning the applica¬ 
tion of the Act is informative on this point. 5 This is a dis¬ 
cussion between Senator Reed and Senator McCarran, 
Chairman of the Senate Judiciary Committee in charge of 
S. 7, which was ultimately enacted into the Administrative 
Procedure Act. 

i 

Mr. Reed. I confess a lack of understanding of the 
bill I have had considerable experience with some of 
the Government agencies, particularly the Interstate 
Commerce Commission. Over the years the Congress 
has laid down rules of procedure instructing the Inter¬ 
state Commerce Commission as to how to act in certain 
cases in the matter of rate making, valuations, and 
orders. All that is prescribed by statute. Is there any¬ 
thing in this bill that would interfere with that pro¬ 
cedure? 

Mr. McCarran. There is nothing in this bill which 
would interfere with such procedure. 


Mr. Reed. And it would not change its method and 
rule of doing business when the method and rule is 
founded on statutory authority? 

Mr. McCarran. That is correct. 

Mr. Reed. I thank the Senator. 

Mr. McCarran. Let me say to the Senator from 
Kansas that that has been one of the great problems 
we have had to work out in the long months of study 
which we have devoted to the bill. We did not wish to 
disrupt or change anything that was statutory; and yet 
we wanted to establish something which would pre¬ 
scribe and define the avenue by which the individual 
citizen could gain access to a public agency which would 
touch his private life, and we wished to find for him a 
way through the procedure. 


5 Legislative History of the Administrative Procedure Act, Sen. 
Doc. 248, 79th Cong., 2d Sess., Page 307. 
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Senator McCarran also made the following significant 
statement which appears at Page 3X1 of the Legislative 
History of the Act: 

. . . But in answer to the first part of the Sena¬ 
tor’s question—namely, where a review is precluded 
by law—we do not interfere with the statute, anywhere 
in this bill. Substantive law, law enacted by statute 
by the Congress of the United States, granting a review 
or denying a review is not interfered with by this bill. 
We were not setting ourselves up to abrogate acts of 
Congress. 

The purpose of the exception to Section 7(a) as revealed 
by the Legislative History of the Act is “to preserve special 
statutory types of hearing officers who contribute some¬ 
thing more than examiners could contribute.” 6 Immigrant 
inspectors, by virtue of their experience in examining aliens, 
have special qualifications. 7 In any event, since immigrant 
inspectors have been specifically designated by the immigra¬ 
tion statute as the officers to conduct the examination in 
deportation cases, they clearly come within the exception to 
Section 7(a). 

The most recent case which has come to our knowledge 
involving this question is Yanish v. Wixon, No. 28347-H, 
decided December 20,1948 (N. D. CaL), appeal filed. In this 
case Judge Harris held as follows: 

We now pass to the major contention: The Admin¬ 
istrative Procedure Act under Section 7(a), 5 U. S. C. A. 
1006(a), creates the following exception which is appli¬ 
cable herein: “Nothing in this Chapter shall be deemed 
to supersede the conduct of specified classes of proceed¬ 
ings in whole or part by or before boards or other 
officers specially provided for by or designated pursuant 
to statute.” 

It is manifest from a review of the Congressional 
proceedings antedating the enactment of the Adminis¬ 
trative Procedure Act, and the clear context of the Act 
itself, that it was not the intention of Congress to inter- 


6 Senate Doc. 248, supra, page 216. 

7 C. f. West India Co. v. Root, 151 F. 2d 493 (C. C. A. 3rd 1945). 
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fere with or usurp traditional statutory proceedings 
of this nature conducted by the Immigration Service. 

We conclude that the Administrative Procedure Act 
is not applicable herein and that petitioners have their 
remedies, looking toward due process, as integrated 
under 8 U. S. C. A. 152. (1) So other Courts have 
held. (2) 

The weight of current authority, at least in the trial 
courts, fortifies the conclusion we have reached. 

Accordingly, the application for injunctions is denied 
and the complaint is dismissed on the ground as hereto¬ 
fore indicated that the procedures of the Immigration 
Service fall within the exception specified in Section 
7(a), supra, of the Act. 

(1) Loufdkis v. United States, 81 F. 2d 966; Gra¬ 

ham v. United States, 99 F. 2d 746, 748; 

(2) Wong TavgSwm. Clark, 80 F. S. 235; Obvm v. 

Watkins, S.T>. N. Y. 45577; Wong So Wan 
v. Wixon, N. D. Cal. 28214-G; Cf. Lee Tack 
v. Clark, S. D. N. Y. 26279. 

n 

The Trial Court Correctly Ruled that Section 16 of the Immi¬ 
gration Act of 1917 Applied to Deportation Proceedings 

Appellant’s first contention on appeal is that the trial 
court erroneously interpreted the language of section 16 
of the Immigration Act of 1917. Appellant contends that 
this section is applicable to arriving aliens only and applies 
to exclusion proceedings rather than deportation proceed¬ 
ings. This conclusion appears to be based largely upon 
certain allegedly key words or phrases such as “aliens com¬ 
ing to the United States”, “port of arrival”, “reside”, and 
“admission.” 

i 

Appellant’s conclusion is apparently also based upon the 
following sentence in section 152 of Title 8, U.S.C.: 

The inspection, other than the physical and mental 
examination, of aliens, including those seeking admis¬ 
sion or readmission to or the privilege of passing 
through or residing in the United States, and the exam¬ 
ination of aliens arrested within the United States 
wider this section, . . . (Emphasis added.) 
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It seems quite clear that the phrase “privilege of resid¬ 
ing in the United States” and “the examination of aliens 
arrested in the United States” would apply primarily to 
deportation rather than exclusion. In addition, the quoted 
portion of section 152 supra appeared in the original as fol¬ 
lows: “The inspection, . . . and the examination of 
aliens arrested within the United States under this Act 
(Emphasis added.) It will be observed that the original 
statute, section 16 of the Immigration Act of 1917, provided 
for the examinations of aliens arrested under the Immigra¬ 
tion Act and not, as the codified version reads under the 
single section. 

There appears to be no amendment or other provision 
changing the word “Act” in the original statute to the word 
“section” as it appears in the codified version. It is prob¬ 
able that when this section was codified, the codifiers erron¬ 
eously inserted “section” for “Act”. It will be observed 
that the codifiers explain in a footnote to section 152 that 
they did substitute the words “this chapter” for the words 
“this Act” which appeared in the original. 

A contention similar to that made by the appellant was 
ruled upon in Loufakis v. United States. 6 In this case, 
the Court passed upon the codifiers’ version of section 16 
containing the phrase “under this section” rather than 
“under this Act” and held on page 967: 

We are not convinced by the appellant’s contention 
that the provisions of the above-quoted statute are re¬ 
stricted to exclusion cases. In our opinion the wording 
is sufficiently comprehensive to include deportation 
cases. The section by its very terms refers to aliens re¬ 
siding in the United States, and to evidence touching 
the right of any alien to reside in the United States. 
As it is too late to exclude an alien when he is already 
within the United States, it is obvious that the intent of 
Congress was to grant the requisite power in the event 
that it should be necessary to deport the alien. 

Another case involving the same contention is Graham v. 
United States, 99 F. 2d 746 (C.C.A. 9th 1938). 


8 81 F. 2d 966 (C. C. A. 3rd 1936). 
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For the foregoing reasons, it is apparent that the Dis¬ 
trict Court’s ruling on the applicability of section 152 of 
Title 8 U.S.C. was correct. 

HI 

Deportation Proceedings are not Covered by Section 5 of the 

Administrative Procedure Act 

Although the Government contends that immigration pro¬ 
ceedings are proceedings in whole or part before officers 
specially designated by statute and thus within the excep¬ 
tion of section 7 (a); it is considered advisable to discuss 
immigration proceedings in the light of Section 5 of the 
Administrative Procedure Act. It does not appear to 
have been contended in Eisler v. Clark, 77 F. Supp. 610, 
that immigration proceedings were within the exemption 
of Section 7(a). The Court there found that the Adminis¬ 
trative Procedure Act did apply to immigration proceed¬ 
ings by virtue of the hearing required by due process. It 
thus becomes necessary to analyze the hearing required by 
due process, together with the possible application of Sec¬ 
tion 5 of the Administrative Procedure Act. 

It will be observed that the hearing examiners required 
by section 11 of the Administrative Procedure Act are not 
required in all agency hearings, but only in “proceedings 
pursuant to sections 7 and 8.” Sections 7 and 8, by their 
terms, apply only to hearings required by sections 4 or 5 
of the Act. 8 

Section 4 of the Act concerns rule making, which is not 
involved in this case. Section 5 of the Act applies to 
adjudications. Adjudication is defined by section 2(d) 
as “agency process for the formulation of an order.” 
Therefore, a deportation proceeding would involve an adju¬ 
dication within the meaning of section 2(d) of the Act. 

However, section 5 of the Act does not apply to every 
hearing or adjudication. It applies only to “every case 

® Section 7 provides as follows: “In hearings which section 4 or 5 
requires to be conducted pursuant to this section ...” Section 8 
provides as follows: “In cases in which a hearing is required to be 
conducted in conformity with section 7 . . . ” 
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of adjudication required by statute to be determined on 
the record after opportunity for an agency hearing”. (Em¬ 
phasis added). An analysis of the legislative history of the j 
Administrative Procedure Act reveals that section 5 (and j 
consequently sections 7, 8 and 11) apply only where the j 
substantive statute governing the agency action specifically j 
requires a hearing. ! 

The deportation statute (8 TJJ3.C. 155, 156) defines ! 
the deportation classes of aliens and provides that aliens j 
within those classes “ shall, upon the warrant of the Attor- j 
ney General, be taken into custody and deported.” No- | 
where in the statute is the Attorney General’s adjudication j 
required “to be determined on the record after opportunity 
for an agency hearing.” 

While a hearing of some character is necessary to the j 
validity of a deportation order, this requirement is one j 
which has evolved by judicial decision, applying customary j 
concepts of due process. 10 Thus, the hearing accorded an j 
alien in a deportation case is one “required by law” rather | 
than one “required by statute.” 11 j 

i 

LEGISLATIVE HISTORY 

That the distinction between hearings required by law j 
and hearings required by statute is significant, is clear from j 
the legislative history of the Administrative Procedure Act. ! 
For many years prior to its enactment, the whole field of | 
administrative procedure had been analyzed and explored 
by numerous authorities. The Act derives largely from two 
bills introduced in the 77th Cong., 1st Sess. (1941), S. 674 
and S. 675, which embodied the views of the minority and i 
majority members, respectively, of the Attorney General’s i 

_ . | 

10 United States ex rel. Vajtauer v. Commissioner, 273 U. S. 103, | 
106; The Japanese Immigrant Case, 189 U. S. 65, 100-101; Fong 
Yue Ting v. United States, 149 U. S. 698. 

11 See Ludecke v. Watkins, 335 U. S. 160 (1948), 171-172, (1948) 
involving the Alien Enemy Act, wherein the Supreme Court pointed 
out that the fact that hearings are utilized by the Executive to | 
secure an informed basis for the exercise of the summary power 
conferred by the Act does not empower the courts to retry such! 
hearings, nor does it make the withholding of such power from the' 
courts a denial of due process. 


I 

i 

I 
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Committee on Administrative Procedure. Section 301 of 
bo tit bills provided that its formal procedural provisions 
should apply to cases where opportunity for hearing was 
“required by law.” In 1941, extensive hearings were held 
on S. 674 and other bills by a Senate Judiciary Subcommit¬ 
tee. During these hearings it was suggested that the 
phrase “required by law” was ambiguous in its scope, and 
that there should be substituted the term “statute or con¬ 
stitution.” Thus, Interstate Commerce Commissioner 
Aitchison stated (Senate Hearings on S. 674, etc., 77th 
Cong., 1st Sess. (1941) 453-454): 

• * * Further, the bill speaks of a hearing “re¬ 

quired by law.” Does this, in a case where the statute 
is silent, require the agency to determine whether the 
Constitution implies a right to be heard? 

More specifically, the Commissioner of Immigration (Scho¬ 
field, Special Assistant to the Attorney General in charge of 
the Immi gration and Naturalization Service) testified 
{Hid., p. 577): 

Now, when we come to section 301. We think there 
ought to be some clarification of the first part of that 
- section. As it now reads it provides that the section— 
that the act—the section of this title, as a matter of 
fact, “shall be applicable to proceedings wherein 
rights, duties or other legal regulations are required 
by law to be determined after opportunity for hearing.” 

We think that that ought to be made more specific 
and that it ought to read something like this: That 
they shall apply “only to proceedings wherein rights, 
duties or other legal relations are required by the 
constitution or statuies to be determined after oppor¬ 
tunity for formal hearing, and if such a hearing be held, 
only upon the basis of a record made in the course 
of such hearing.” 

In other words, so that it would be clear that this 
statute would apply only to those matters of adminis¬ 
trative function in our service, which are disposed of 
by formal hearing. This would mean exclusion cases 
and deportation cases (emphasis supplied). 

Similarly, Solicitor General Biddle suggested that “statute 
or constitution” be substituted for “law.” He pointed out 
{ibid, p. 1456) that: 



15 


i 


I 


In some cases certain agencies have ex gratia by \ 
regulations imposed upon themselves requirements 
of formal procedures though the applicable statute 
makes no such requirement. In order to exclude the 
possibility that such procedures come within title III, | 
the amendment is desirable. 

With the outbreak of war, consideration of administra- j 
tive procedure was deferred until 1945. In that year, a j 
number of bills were introduced in Congress on the subject, ! 
among others, S. 7, which, as revised, was ultimately enacted j 
as the Administrative Procedure Act Section 5 of S. 7 
and of the statute as enacted, expressly limited the adjudica- j 
tory provision to “hearings required by statute.” 

The phrase, “statute or constitution” was thus rejected, j 
and the narrow term “by statute” substituted for the de- j 
liberate purpose of confining the application of Section 5 j 
to cases in which Congress itself had specifically required 
a hearing. The report of the Senate Committee on the i 
Judiciary contains an analysis of the bill by the Attorney j 
General, who stated, without contradiction, that the ref- i 
erence to hearings “required by statute” results in limit- j 
ing Section 5 (and, therefore. Section 7, 8 and 11) to “cases j 
in which the Congress has specifically required a certain ! 
type of hearing.” (Sen. Doc. 248, 79th Cong., 2d Sess., p. j 
226) 12 | 

Similarly in 1945, Mr. McFarland, one of the minority j 
members of the Attorney General’s committtee and chair- i 
man of the American Bar Association’s special committee ; 
on administrative law, testified before the House Committee j 
on the Judiciary as follows: 

i 

But none of the measures, I think, with one excep- j 
tion, provides that the procedure in respect to ad¬ 
judication shall apply to any case unless Congress has j 
specifically by some other statute, required an admin- \ 
istrative hearing. (Sen. Doc. 248, 79th Cong. 2d. Sess. 
p. 79). (Emphasis supplied). 


12 The Attorney General’s interpretation under these circum¬ 
stances is “an indication of the Committee’s opinion on the intended | 
effect of the Act,” American Stevedores v. PoreUo, 330 U. S. 446, i 
452, (1947). 


i 
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In brief, both private sponsors of the bill and the Attorney 
General were agreed that Sections 5, 7, 8 and 11 were to 
apply only to cases in which Congress had specifically re¬ 
quired a hearing. 

The statements of the congressional committee are to 
the same effect. Thus, the explanation in the Senate 
Judiciary Print, June, 1945, states (Sen. Doc. 248, 79th 
Cong. 2d. Sess. p. 21): 

• • • The introductory clause removed from the 
operation of sections 5, 7 and 8 all administrative 
procedures in which Congress has not required orders 
to be made upon a hearing, * * # . 

Again, with respect to Section 7, it is stated that “the 
provisions of Section 7 respecting hearings are not designed 
to require hearings where Congress has not already done 
so by statute” (Sen. Doc. 248, 79th Cong. 2d Sess. p. 28). 
To the same effect, see Sen. Doc. 248 supra, pp. 202, 260: 
92 Cong. Rec. 2151-2152, 2155, 5649, 5651. 

The distinction between a statutory requirement and one 
founded on the Constitution, it may be observed, is not 
merely a technical one. In limiting procedural require¬ 
ments of the Act to cases of hearings required by statute, 
the Congress reserved to itself the right to choose the 
agencies to which the Administrative Procedure Act should 
apply. Thus, the Act applies only to those agencies in 
which the Congress itself has determined that a formal 
hearing should be granted. Appellant admits in his brief on 
page 8 thereof that “Nothing in the immigration statutes 
requires that a hearing be accorded an alien before deporta¬ 
tion.” He apparently contends that a hearing is necessary 
in order that an alien be accorded due process under the 
Constitution. 

The Constitution, however, provides no guide for deter¬ 
mining whether the policy of the Administrative Procedure 
Act is applicable. The Act, in the main, and particularly as 
regards special examiners, goes far beyond constitutional 
requirements. Whether administrative discretion should 
be limited to any greater degree than the Constitution 
requires is clearly a matter of congressional policy. The 
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Congress may well conclude that hearings should be granted 
in certain proceedings even though none is required by the 
Constitution. It may also conclude that in the interests of 
the national security or for other reasons of policy, the 
enforcement of other congressional enactments should not 
be limited beyond the strict requirements of the Constitu¬ 
tion. As no constitutional right is involved, the choice is one 
for Congress to make. 

In view of the foregoing, it can hardly be denied that the 
difference between “hearings required by statute” and 
“hearings required by law” was understood to be material 
by Congress. The deliberate change of the wording of the 
Statute from “hearing required by law” to “hearings re¬ 
quired by statute” cannot have been without purpose. If 
Congress had not intended to limit the application of Sec¬ 
tions 5, 7, 8 and 11 to proceedings where it otherwise pro¬ 
vided for hearings by specific statute, it could have omitted 
from Section 5 the words “required by statute to be deter¬ 
mined on the record after opportunity for an agency hear¬ 
ing.” This would have left Section 5 applicable “to every 
case of adjudication.” It should not be presumed that 
the language actually used is surplusage. 

Hearings in Immigration Matters Are Required by Due 

Process, Not by Statute 

As already pointed out, the deportation statute does 
not in terms require a hearing. While elaborate pro¬ 
visions for deportation hearings have been set up by ad¬ 
ministrative regulations, 13 such hearings have evolved out 
of well-defined concepts of due process rather than as a 
result of statutory mandate. In this connection see Ginnane, 
Rule Making, Adjudication and Exemptions under the Ad¬ 
ministrative Procedure Act, 95 U. of Pa. L. Rev. 621, 635 
(1947), where it is stated: 

It should be noted that Sections 5, 7 and 8 apply 
only where a statute requires determinations (a) on the 
record and (b) after opportunity for an agency hear- 


13 Tit. 8, Code Fed. Reg. Part 150. 
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ing. It appears that the ‘opportunity for an agency 
hearing’ must be required by a statute—and that a 
due process requirement of a hearing will not bring 
a proceeding within Section 5. (Emphasis in original). 

While there are many cases holding that an alien in a 
deportation proceeding must be given a fair hearing, most 
of them do not state the basis for this conclusion. 14 

However, an analysis of the cases which do mention the 
source of the fair hearing requirement indicates fairly 
clearly that the requirement is based on the due process 
clause of the Constitution, rather than upon the deportation 
statute itself. Thus, for example, in Vajtcuuer v. United 
States 15 the United States Supreme Court stated: 

Deportation without a fair hearing on charges not 
supported by evidence constitute the denial of due 
process which may be prevented by habeas corpus. 

The identical terminology is used in Bufalino v. Irvine. 1 * 
Similarly, it was stated In re Chan Foo Lin: 17 

The guaranty of due process forbids the deporta¬ 
tion of a respondent without giving him a full and fair 
hearing. 

Also, the following language in the Japanese Immigrant 
Case 18 indicates that the hearing requirement flows from 
the due process clause: 

But this court has never held, nor must we now be 
understood as holding that administrative officers when 
executing the provisions of a statute involving the 


14 See, for example, Kessler v. Strecker, 307 U. S. 22, 34; (1939); 
Kielema v. Grossman, 103 F. 2d 292 (C. C. A 5th 1939); Harris v. 
Biszkowicz, 100 F. 2d 854 (C. C. A. 8th 1939); Hays v. Hatges, 
94 F. 2d 67 (C. C. A. 8, 1939); Hays v. Zchariades, 90 F. 2d 3 
(C. C. A. 8,1937); Morrell v. Baker , 270 Fed. 577 (C. C. A. 2,1920). 

15 273 U. S. 103, 106. 

x ® 103 F. 2d 830 (C. C. A. 10, 1939). 

17 243 F. 137, 142 (C. C. A. 6, 1917). 

18 189 U. S. 86, 100. 
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liberty of persons, may disregard the principles that! 
inhere in “due process of law” as understood at the 
time of the adoption of the Constitution. 

] % j I 

Decided Cases Involving the Applicability of the Adminis -i 

trative Procedure Act to the Immigration Statutes 

' - ’ i 

In this jurisdiction, there have been to date two cases) 
dealing with the subject here involved. The first of these 
cases was Eisler v. Clark , et al. 77 F. Supp. 610. 19 In this 
case, Judge Goldsborough granted a motion for a pre¬ 
liminary injunction in a pending deportation proceeding^ 
Defendant contended that the deportation statute did not 
by its express terms require a hearing. The Court ruled 
on that question as follows: 

On that question the Court is of the opinion that the 
Courts have read due process into the Act, and due 
process means a hearing, and that therefore hearing 
is an integral part of the Deportation Act; in fact, just 
as much as if the Act itself in words stated that a hear¬ 
ing should be held. 

The second case arising in this jurisdiction is this case 
which is presently being heard on appeal. 

There are several other^pases which have been decided by 
the United States District Court for the Southern District 
of New York. In Fajardo v. United States (Civil 46-214, 
not reported), Judge Coxsheld on June 24, 1948, that the 
Administrative Procedure Act did not apply to immigration 
proceedings. Judge Coxewrote no formal opinion, but his 
decision is clearly stated in his Findings of Fact and Con- 
■ . - - 

19 The defendants took an appeal from the District Court decision 
to this Court. This appeal was dismissed under Rule 21, as the 
order, when entered, was not an appealable order. There is now; 
pending in the United States District Court for the District ofj 
Columbia defendant’s motion to dissolve the preliminary injunction^ 
and for summary judgment. Judge Morris in Claudia Jones Schol- 
nick v. Clark et al., Civil No. 3737-48, on November 1,1948, denied 
a preliminary injunction on the ground that plaintiff had not ex-1 
hausted her administrative remedies. Judge Morris did not, how¬ 
ever, rule on the Administrative Procedure Act, although the issues 
were similar to those in the Eisler case. 


i 
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elusions of Law, particularly the following Conclusions of 
Law numbered 7 and 8: 

7. This Court further concludes that the hearings 
accorded to plaintiff by the Immigration Service were 
hearings not required by any statute, hut hearings ac¬ 
corded under the due process provisions of the Con¬ 
stitution. 

8. This Court further concludes that the provisions 
of the said Title 5, U. S. C. Section 1,004(c), relates 
only to hearings “required by statute.’* 20 

This was an action to enjoin deportation, so undoubtedly 
would involve the review provisions of the Administrative 
Procedure Act as well as the hearing provision of the Act. 21 

In re Wong So W(m (N. D., Calif., No. 28214-G, October 
29, 1948), Judge Goodman denied a petition for writ of 
habeas corpus, holding that the Administrative Procedure 
Act did not apply to immigration proceedings. The perti¬ 
nent part of his opinion is as follows: 

Now submitted to me is their petition for the writ 
of habeas corpus. It is claimed that the Administrative 
Procedure Aet of June 11, 1946, (5 USC 1001 et seq.) 


20 Judge Ryan of the United States District Court for the Southern 
District of New York had previously decided that the review pro¬ 
visions of the Administrative Procedure Act, section 10, apply to 
immigration proceedings. United States ex rel. Cammarata v. Mil¬ 
ler, 79 F. Supp. 643. 

21 In Lee Tack v. Clark, Civil 46-279 (S. D. N. Y. June 30,1948), 
Judge Clancy of the Southern District ruled on the general pro¬ 
visions of the Administrative Procedure Act in a motion to enjoin 
deportation. Judge Clancy held “The plaintiff assumes to proceed 
under the Administrative Procedure Act, 5 U. S. C. A. 1001, et seq. 
Despite the split decision in Trinler v. Carusi, 166 F. 2d 457, we 
still do not believe that that statute applies to deportation proceed¬ 
ings. The reasons given in the dissenting opinion are sufficient to 
support our judgment.” In Trinler v. Carusi, Judge McGranery 
of the Eastern District of Pennsylvania held that the Administra¬ 
tive Procedure Act did not apply to immigration proceedings. This 
decision is reported at 72 F. Supp. 193. The decision was reversed 
by the Third Circuit in 166 F. 2d 457, O’Connell, C. J. dissenting. 
Because of a failure to substitute the incumbent Commissioner of 
Immigration for his predecessor, the case was remanded with direc¬ 
tions to dismiss it as abated, 168 F. 2d 1014. The Trinler case 
involved the review, rather than the hearing provisions of the Act. 
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applies to Immigration Proceedings. I am convinced 
that it does not ... - j 

' . ■ . . . .. ;% 4 ■! 

Appellee’s contention is strongly fortified by the opinion # j 

of this Court in Bersoff v. Donaldson (No. 9720, decided ! 

^ * j 

January 3,1949), in which the Court said: 

In our opinion these provisions of the Act [Adminis- j 
trative Procedure Act] do not apply to mail fraud j 
orders as Section 5 (5 U. S. C. 1004) thereof confines j 
the prescribed procedure to cases of adjudication 
“required by statute to be determined on the record 
after opportunity for an agency hearing. ’ ’ The fraud j 
order statutes do not in terms require a hearing. There- j 
fore, we think, they do not come within the scope of the 
procedural provisions of the Administrative Procedure j 
Act. This conclusion is supported by the Act’s legisla¬ 
tive history* Senate Document 248, 79th Cong., 2nd 
Sess. (1945), pp. 21, 248, 315, 359; Senate Report No. 
752, 79th Cong., 1st Sess. (1945). See also Attorney 
General’s Manual on the Administrative Procedure 
Act (1947), p. 41. (Emphasis in original.) 

It is essential that the phrase “in every case of adjudica- j 
tion required by statute to be determined on the record after 
opportunity for an agency hearing”, be given a literal in¬ 
terpretation. It is only by interpreting this phrase literally 
that any agency will be able to adequately prophesy in 
advance just what hearings are required to be conducted in j 
accordance with the Administrative Procedure Act. The 
agency should not be forced to make this decision with only | 
the vague requirements of due process to justify its decision. j 

CONCLUSION 

From the foregoing, it is clear that the Administrative 
Procedure Act applies only to cases of “adjudication re- | 
auired by statute to be determined on the record after j 
opportunity for an agency hearing.” Deportation proceed¬ 
ings under the immigration statutes are not required by 
t^ose statutes to be determined on the record after oppor- ! 
tmiity for agency hearing. It is respectfully submitted that j 
t»*e judgment of the court below should be affirmed on this j 
r "ound. If, however, this court rejects that view, it is plain | 


i 
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that&e hearings accorded in such proceedings, as required 
dne process, are to be held by officers designated by the 
,v v ^immigration statutes. Therefore, these proceedings would 
•f $ faU yrithin the exceptions of section 7(a) of the Adminis- 
. •'tfative Procedure Act as held by the court below, and it is 
respectfully submitted that its judgment should be affirmed 
on that basis. 
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